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I'oroBaM anensiniiHMX Ta MiCIIEBHX CYAiB 3arajbHOI,
rocnoJaapchbKol Ta aIMIHICTPATHBHOI IOPHCIHKIIIL
(Haocunaemuvcs enexmpoHo0 NOULMoIo)

[licns Pesommromii rigHOCTI Ta moxi# Ha Maiinani Ha modatky 2014 poky B YkpaiHi modauce
CTPYKTYpPHI peOpMH B yCiX cepax AepiKaBHOTO YIPABIIHHS 1 €KOHOMIKH, a TaKOX IPOIECH 3
OYHMINECHHS BIaJ¥, B TOMY YHCII 1 CYZOBOI.

Cynni bopucminecekoro MickkpaiiorHoro cyxny KuiBcekoi obmacti, sik i iHmi cymmi kpainw,
MOALUIAIOTE IPAarHeHHs JEPXKaBH, CYCILIbCTBA INOJO BiJHOBJEHHS JIOBIPDH A0 CYIOBOI BIIAJIH.
OCKLUIBKH CYCIIUIbHA JI0BIpa ¥ 10Bara 0 CyJOBO1 BIaJIH € TapaHTiclo eeKTUBHOCTI pOOOTH CYIOBOT
CHCTEMH, 110 € 3alI0PYKOIO HAJIE)KHOTO 3aXHUCTY IIpaB I'POMA/ISH.

B To# xe 4ac, Cyqal cyay BUMYIIEHi 3BEpHYTHCS 10 CYAAIBCHKUX KOJIEKTHBIB Ta BiIIIOBIIHHX
MOCaZIOBHX OCIO OpraHiB J€p:KaBHOI BIaaH, 3BaXKAIOYW HAa KPUTHYHY CHTYAIlil0, IO CKIANach y
3BA3KY 3 OC3MpPElECICHTHAUMH BHIIaJKaMH IIPUTATHEHHS CYIUIiB IO BCiM YKpaiHi 0 KpHMiHAIBHOI
BIITIOBIJAIGHOCTI 38 BMHECEHHS HHMH HIOMTO «3aBilOMO HENPABOCYIHMX pPIIIEHBY», 3a O3HAKAMY
KPMMIHAJIBLHOIO IIpaBoNOpymeHHs nepenbdaderoro cr. 375 KK Vkpainm.

3asHaueHa 00OCTaBMHA, € Ha HAlly IYMKY, OJIHI€I0 3 HAWOLIBIIMX 3arpo3 HE3aJIeXKHOCTI
CyHOBOl BJIA¥ YKpalHH, OCKUIBKM CTaBHTh IiJl CyMHIB NPAKTHYHO KOXHE pIIIEHHS CYIIi,
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3BAXKAIOYM Ha MOXJIMBICTH HOI'0 CKAaCyBaHHS, IO IMPU3BOJMUTH O 3aJ€XKHOCTI CY/JIIB IIPH PO3TIISAI]
CYJIOBHX CIIpaB BlJ] MPOKYpPaTypH, IHIAX OPraHiB JAEPKaBHOI BJIaJi Ta TPOMAaJICEKOCTI.

B Toit xe dac, BiAnoBiAHO A0 KoOHBEHINI Ipo 3aXHCT IpaB JIIOJAWHH 1 OCHOBOIIOJIOXHHUX
cBobon (4 mucromana 1950 poky), parudikoBanoi BepxoBroro Pamoro Ykpainu 17 mmmus 1997

POKY, cepel 3aco01B 3aXMCTy mpaB 1 CBOOOJ JIIOJMHU 1 TPOMAJsSHHHA OCOOJIMBA POJIb HAJIEKHUTH
He3aJIEX)KHOMY 1 0€3CTOPOHHBROMY Cyay (cTaTTi 6).

OCHOBHI IIPUHITHITHA HE3AJIEXKHOCTI CYIOBHX OpraHiB, cxBajeH1 pe3omoniamu 40/32 ta 40/146
['erepanpHOi Acambnel Opranizamii O6'eqnanux Harmiii 29 mucronana ta 13 rpyans 1985 POKY,
nepenﬁaqam'rb 30KpeMa, W0 HE3aJIEKHICTh CYIOBHUX opramB [apaHTyeThCs  IEPHKABOIO 1
3aKpIILIIOETECS B KOHCTUTYIIIL ab0 3aKkoHAx KpaiHH. ¥YCl JAep)KaBHI Ta 1HIINI yCTaHOBHM 3000B'A3aHi
IIOBAXXaTH HE3aJIEXKHICTh CYJOBUX OPraHiB 1 JOTPUMYBATHCH ii.

Y BucaoBky Ne 1 (2001) KoHcynsTaTHBHOI pagu €BpONEHCHKUX CYIaIB 710 yBaru KomiteTy
Minictpie Pagu €Bponu moao CTraHIapTiB HE3AJIEKHOCTI CYAOBO1 BJIaJM Ta HE3MIHIOBAHOCTI
CYIJiB 3a3Ha4€HO, INO HE3AIECXKHICTh CYIAIB € MEepPeayMOBOIO BEPXOBEHCTBA IIpaBa Ta
OCHOBOIIOJIOXKHOIO I'apaHTIEI0 CIpaBeIMBOro cyay. Ha cyamiB mokiagaeTbCs BIAIOBIAAIBHICTE 34
IPUWHATTA OCTATOYHOI'O PIIIEHHS CTOCOBHO JXXHTTA JIIOJMHHM, CBOOOH, IpaB, OOOB’SA3KIB Ta
BJIACHOCT1 I'POMA/IsH.

HezanexHiCcTe CyZI0BO1 Blaau 3abe3medye KOXHIA 0c0o01 MpaBo HAa CIPaBEIIMBUMA CYI 1 TOMY
€ He IIPHUBLICEM CY//I1B, a TApaHTIEIO IIOBAr 10 IpaB JIOIUHU Ta OCHOBOIIOIOXHHUX CBOOO, IO J1a€
3MOr'y KOXHI1H 0c001 BiadyBaTH HOBIpY n0 cyaoBoi cucrtemu (Pexomenpamis CM/Rec (2010)12
Kowmitery MinictpiB Pagu €Bponu nepxaBaM-dieHaM MO0 CYIIIB).

He3aexxHICTh CYZIOBO1 BIAIH Y JEMOKPATHYHOMY CYCIIUIBCTBI € OQHIEIO 3 OCHOBOIOJIOXHHUX
rapaHTiii il DPHUHIOMWIY BEPXOBEHCTBAa IIpaBa, CIPABEIJMBOIO 1 HEYNEPEIKEHOIO 3aXHCTy
KOHCTHTYIIIMHUX IpaB 1 CBO0O rpoMajisiH, 3a0e3nedeHH IPaBONOPSAKY Ta IIOBArd 10 3aKOHY.

[TpuHIMD 3a0€3n€YeHHs HE3AIEKHOCTI CyAA1B 3aKpIIUIEHO B €BPOIENCHKIN XapTil PO 3aKOH
"IIpo craryc cyaaiB" ta Pekomernmanisx CM/Rec (2010) 12 Komitery MinictpiB Pagu €spormn, 3a
SIKAMH OpraH, YIIOBHOBRX€HWM NMPHAMATH pIMIEHHS MOJ0 OOpaHHSA Ta Kap €pU CYyAAIB, IOBHHEH
OyTH He3aJleXXHHUM BII YypSAy Ta aJAMIHICTPAaTHBHHX OpraHiB, MIJUIATalOTh BHUKIIIOYEHHIO 1HIII
PHM3HMKH MOJITHYHOIO BIUIMBY Ha 3a3HAYCHHM mpolec. YKpaina sk wieH Panu €Bpornu B3siia Ha cebde
3000B’I3aHHS CTBOPHTH HAJICXKHI YMOBH IS (DYHKIIOHYBaHHS CYJOBOI BJIaqy 3 rapaHTyBaHHSIM
HE3aJIEXXHOCTI, HEYIIEPEMKEHOCT1 Ta CAMOCTIHHOCTI CYiB 1 CYAiB.

Bignosigao no BucroBky Ne3 (2002) KoHCynsTaTHBHOI pajid €BPONEUCHKUX CYIIB IIOJO
NPHUHIMIIIB Ta MPaBWJI, SKI PETYIIOIOTh NpodeciiiHy MOBENIHKY CyAMIB CyAAs Mae I[paBO Ha
CIIpaBeJIMBHM PpO3TJIAA CBO€I COpaBd - yCl AWCHUILUIIHAPDHI COpPaBA IIOBHHHI BHUPIIIYBAaTUC
BIAITOBITHO O BH3HAYCHHUX CTAHIAPTIB CYJ0BOI0 IMPOIIECY. -

BignmoBimHO 10 nyHKTY 17 OCHOBHHX IIPHHIMIIB OO0 HE3AICKHOCTI HPaBOCYS,
cxsasieHux pesomonisMu 40/32 ta 40/146 I'enepansHoi Acam6iei OOH Bix 29 mucronana ta 13
rpyaas 1985 poky 3BuHyBadeHHs abo ckapra, sika HaAIMILIa Ha CyAJI0 B XOZI1 BUKOHAHHS HUM
CBOIX 00OB’A3KIB MOBHHHA OYTH HEBIJKJIAAHO H 0€3CTOPOHHBO PO3IISHYTA 3TIAHO 3 BIAIOBIIHOIO

nponeayporo. Cyans Mae mpaBo Ha BIANIOBIAG 1 CIIpaBEIJIMBUN PO3TIISL.

TorpuMmanHs KoHcTHTyIiT YKpaiHyu 1 MDDKHApOJHHAX CTaHAAPTIB € BAXKIMBHAM aCIEKTOM, SIKUM
HeoOXiHO BpaxOBYBAaTH IIiJl Yac MPUTATHEHHS CY//IIB A0 BIAIOBIIAIBHOCTI.

B Toii e 4ac, BigmoBigHO 1m0 cT. 375 KK VYkpaiau, KpUMIHAJIBHUM HIPaBONOPYIICHHIM €

[IOCTAHOBJIEHHA CyIacio (CyamsMH) 3aBiJOMO HEIPaBOCYAHOTO BHPOKY, PIIICHHS, yXBaid abo
IIOCTAHOBH.

Jluco3milig Ii€ei HOPMH KPHMIHAJIBLHOTO 3aKOHY HE MICTHTh BH3HAYEHHS, P03’ SICHEHHS
TEPMIHY «HEIPABOCYIHHA», IO A€ OpraHy AOCYAOBOr0O PO3CIiAyBaHHS HEOOMEXEH1 MOXIIMBOCTI
IUIs HOro TIyMadeHHS, a BCTAHOBJIICHHNM KPHUMIHAJIBHMUM [POLECYaIbHUM 3aKOHOM IIOPSIOK
IHiiFOBaHHs KPHUMIHAJIBHOIO IIPOBAKEHHS BINHOCHO CYA[Al 3acBlA4y€ (AKTHYHY BIACYTHICTH
rapaHTii HE3aJIe)XHOCTI 1 HEeAOTOpKaHHOCTI cyamiB. Ha caMoMy no4aTrky BUHUKHEHHS
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KpHMI1HAJILHOI'O MPOBA/DKEHHS, a Came, IpH BHECEHI BIIOMOCTEH N0 €IMHOro peecTpy AOCYAOBHX
pO3CIIiflyBaHb, CHIAYUH OyAb-KOro pIBHA OYyIb-SKOTO Opraiy JI0CyZ0BOrO pOBCJIlI[YBaHHH
HAOUICHWA IIpaBOM HaJaBaTH 0111H1cy pl[[[eHHIO cyny 1 BH3HAUaTH CYyJOBE PIIICHHA
(HETPaBOCYAHHM». Take CTAaHOBHIIE HE B1JIIIOBIIAE rapaHTisiM, BCTAHOBJIEHUM cTaTTssMH 124, 126,
127, 129 Koncrutynii Ykpainu Ta crartsamu 6, 13, 47 3akony Ykpainu «IIpo cymoycTpiii 1 cTaryc
CYII1BY.

[Ineaym Bepxosroro Cyay Ykpainu y mocranoBi Ne8 «IIpo He3anexkHICTh CyIOBOI BIaany,
paroocuB, mo «10. BigmoBimao mo 4.5 crarri 124 Koncturtynii YkpaiHHd, CylOBl PIIIEHHS €
060B’I3KOBMMH 10 BUKOHAHHS Ha BCii TepHTOpii YKpaiHU 1 TOMY BBa)XKalOThCs 3aKOHHHUMH, JOKH
BOHHM HE CKACOBAHI B ane/IAIifHOMY 4 KacallifHOMY MOpsaKy abo He MEPETIAHYTI KOMIIETCHTHUM
CYZOM B IHIIOMY IOPSJIKY, BH3HAYCHOMY TNPOLECYaTbHAM 3aKOHOM, B MeEkKax IIPOBAKECHHS
CIIpaBH, B SIKIi BOHH yXBaJIem BuKTIOYHE NpaBO IEPEBIPKH 3aKOHHOCTI Ta OOIPYHTOBAHOCTI
CY[IOBHX DillIEeHb Ma€ BiNIOBIIHHWH CyJ 3TIAHO 3 POLECYAIbHIM 3aKOHOJABCTBOM. OckapXeHHS Y
6yab-AKHH CIoCi6 CyJOBHX pillleHb, MiSUIBHOCTI CyIiB i CyQIiB IIOJO PO3MLAAy Ta BlemeHHﬂ
CIIpaBH 103a nepeadadyeHuM PONECYATHHUM 3aKOHOM HOPSZIKOM Y CIIpaBl HE N0y CKaEThCAL, 1 CyIH
[IOBMHHI BiIMOBISATH Yy IPHHAHSATTI IO30BIB 1 3asB 3 TaKUM PE/IMETOM. Opranm, K1 BHPIIIYIOTH
IIUTAaHHSA IIPO ,zmculmnmapﬂy BiIMOBIJAIBHICTS Ta BIJIOBIAAIBHICTE 34 OPYIICHHS NPHCATH
cy,u,m He HaJileH] 3aKOHOM IMOBHOBAaXEHHSIMH OIL[IHIOBATH 3aKOHHICTH CyJOBOIO pilleHHS. I 0710BH
CymiB Ta iHmi cyami, ski o6ifMalOTh aaMiHICTpaTHBHI IIOC3JX B CyJaX, OpraHd CyI[lIIBCBKOPO
caMOBpsIyBaHHSA, KBamiikamiini xomicii, Buma paga iocTumii, opraHd Ta IIOCafOBI OCOOH

3aKOHOIABYO] Ta BUKOHABYOI BJIaJ¥ HE MAIOTh IIOBHOBAXEHH NEPEBIPIATH IIPABOBHM 3MICT CYIOBHX
PIIIEHB.»

Takum umHOM, aucmosmmis ct. 375 KK YKpaIHH fgKa 3000B’s3y€e OpraH I0CYZOBOIO
pOBCJIlJIYBaHHﬂ HAJaTH OLIHKY DIlIEHHIO Cy[Ay Ta HAIiIf€ NPaBOM BH3HAYUTH TaKe PIIICHHS fK

«3aBiIOMO HEIPaBOCYyIHE» CymepeduTh KOHCTUTYII YKpalHH, YUHHOMY 3aKOHOJABCTBY YKpamH
Ta MIDKHaQpOJHHUM JIOTOBOpaM.

3J109HH, nepezl;GaquHii ct. 375 KK YKpa'i'HH BBAXAEThCS 3aKIHYEHHUM 3 MOMEHTY
IPOrOJIOIIEHHS CyAJEI0 3aBlOMO HEMPaBOCYIHOIO pl[[[eHI-UI [le o3Hauae, MmO, HA BUKOHAHHSA
suMor cT. 91 KIIK VYkpainu, Oprasy IOCYyZAOBOIO CIIIACTBA, KWK BXKE€ IMIIOB BHCHOBKY IIPO
HEIPaBOCYAHICTh CYJOBOrO pilIeHHA Ha €Tall BHECEHHS BIIOMOCTEH IIpO KpUMIHAJIbHE
IpaBOMOPYIIEHHS 10 EIUHOrO peecTpy JAOCYIOBHX DO3CIITyBaHB, i dYac JAOCYAOBOIO
pO3CIilyBaHHs CIIPaBH JMINAE€THCS BHKIACTH OOCTaBHHH PO3IIISy CTIPaBH CYJJEIO, IPUHHSATTS
pilmeHHs Ta HOro MpOroJIONIEHHS, mo i OyJe CTaHOBHTH 4ac, MiCLE 1 crioci6 BUYMHEHHS TaKOIo
NiSHHS SK «IIOCTaHOBJIECHHS». [Ipy boMy, ISl OIIHKH CYJIOBOTO plmeHHH SIK HEIIPaBOCYIHOT'O, JJIs
OIlIHKH 0OCTaBHH IIpPIPIHSI’ITSI i IPOrOJIOIIEHHS CYZOBOIO PpIIIEHHS, OpraHy JIOCyJOBOIO
pO3CIIilyBaHHsS CIOpPaBH LILJIKOM JOCTAaTHBO 6y,u;e IOCHJIaHb Ha HEJIOTPHMAHHS CyIOM BHMOT
PONECYaTbHOr0 3aKOHY IpH [IOCTAHOBJIEHHI pileHHd a00 HENpaBHIIBHE 3aCTOCYBaHHS HOPM
MaTepialbHOrO IpaBa, TOOTO, JOCTATHHO BHKJIANy 3BHYaHHHX, nepe,u6at1eHHx 3aKOHOJaBCTBOM
MiICTaB JJIs OCKap>KeHH: pilleHHs Cyay. Take CTaHOBHIIE o6yMOBJIeHe IIIJIKOBHUTOIO BiACYTHICTIO
IOPHIUYHOTO 3MICTY TepM1Hy «HEIpaBOCYAHE» PilIeHHS, BIACYTHICTIO OyIb-SKHX 3aCTEPEKEHb 10
B)KMBAHOIO JiSHHS Y BHJI «IIOCTAHOBJIEHHS», OCKiNbkH y mucmosmmii cr. 375 KK Ykpainu He
MaeThCsa PO YMHCHE HEJOTPUMAaHHS CyAJIEI0 IepeI0adeHol 3aKOHOM IPOLEAYPH PO3IIIAAY CIIPABH,
Ipo BiJ]MOBy BHKOHATH II€BHMM OOOB’S30K, NPO IOCATaHHSA HA IPaBOCY[As, PO ITHOPYBaHHS
BHMOT 3aKOHY Ha KOPHCTh a00 Ha KOy OJHIE] 3 CTOPIH, TOMIO.

KpuMiHaIpHMM IpOLECYalbHEM KOJEKCOM YKpalHM HaJaH€ IIpaBO OpraHy IOCYIOBOIO
CIiICTBA BHUPINIyBaTH [HMTAaHHS «HEMPABOCYAHOCTI» CYAOBOrO pIMEHHS 3a HACTYIHOIO
IIpOIIEe LY POIO.

BimmosizHo 10 4.1 ¢1.214 KITK Ykpainu, ciig4uii, IpoKypop, HEBIAKIAIHO, ajle He MI3HIIIe
24 TomWH TC/s IOJAHHS 3asBH, MOBiIOMJIECHHS PO BYMHEHE KPUMiHAIbHE IIPABONOPYIICHHS a00
micisi CaMOCTIMHOTO BHSBIEHHS 3 OyIb-fKOro mKepena OoOCTaBHH, IIO MOXYTb CBIJUHATH IIPO
BUMHEHHS KPHUMIHAJIBHOI'O MpaBONOPYIIEHHS, 3000B’3aHUM BHECTH BIIIOBIIHI BIJOMOCTI M0
€OMHOrO0 PEECTPy IOCYHOBHX pO3CIIAyBaHb Ta pPO3MOYATH pOSCJIlIIYBaHHH (a.1 ct.214 KIIK
Vkpainu). JKoaHOro 3aXucTy Bijl CBaBUIBHOTO BTPYJaHHS Y poOOTY Cyai 1 Bii CBABLIBHOI OIIHKH
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CYZOBOI'O pIMIEHHS Ha [IbOMY BHPIMAILHOMY €Talli iHiliFOBaHHA KPHUMIHAJIBHOIO IIPOBAKEHH,
KpHMIHAJIbHUM MPOIECYAbHAM 3aKOH HE mepeadaydac.

JocyznoBe po3cCiiayBaHHS PO3IMOYMHAETHECS 3 MOMEHTY BHECEHHS BIIOMOCTEM 10 €auHOro
pEeECTpPy IOCYIOBHX po3ciiayBaHb. [lonoxxeHHs mpo €auHME peecTp HOCYIOBHX PO3CIiAyBaHb,
OPAAOK WOro (pOpMyBaHHs Ta BEACHHS 3aTBEPIKYETHCA [ eHEpalbHOIO MMPOKYpaTyporo YKpaiHu 3a
IOTO/DKEHHSAM 3 MIiHICTepCTBOM BHYTpIIIHIX copaB Ykpaiam, Cuyx06or0 Oe3nmexku VYkpaiHu,
OpraHoM, IO 3O1MCHIOE KOHTPOJIb 3a oJIepKaHHAM IOJaTKOBOI0 3akoHoAaBcTBa (4.2 c¢t.214 KIIK
Yxpainu). KpuMisanbHu#i npornecyalbHii 3aKOH He nependadae Oyap-SIKOro CyJI0BOrO KOHTPOJIO
3a I0YATKOM JIOCYI0OBOT'O PO3CIIiIyBaHHS.

Jlo €auHOro peecTpy MOCYHOBHX pO3CIIAyBaHb BHOCATHCS BIIOMOCTI mpo: 1) mdaty
HAaJIXOKCHHS 3as8BH, MIOBIJOMIIEHHS PO KPUMIHAILHE IPABONOPYIIEHHSI a00 BHABJIEHHS 3 1HIIOIO
JKepesia 00CTaBHUH, IO MOXYTh CBIJYUTH IIPO BYMHEHHS KPHUMIHAIBHOIO ITIPABOIOPYIIEHHS, 2)
Ipi3BUINE, 1M s, 10-0aTEKOB1 (HaMEHYBaHHS) HOTepHuioro abo 3asBHHMKA; 3) iHIIE KEPENO, 3
KOO BHSBJICHI OOCTaBHHH, IO MOXYTh CBIYATH IIPO BYHHEHHS KPHMIHAIBLHOIO
IpaBONOPYIICHHS; 4) KOPOTKHMH BHKIAA OOCTaBHH, IO MOXYTh CBIAYUTH IIPO BYHHEHHS
KPUMIHAJIBHOI'O IIPABOIIOPYIIECHHS, HABEACHUX MOTEPIILIAM, 3aSBHAKOM YH BHSIBJIIEHHX 3 1HIIOIO
JDKepena; S5) monepenHs npaBoBa KBam@ikaiis KpUMIHATRHOIO MPAaBOMOPYIIEHHS 3 3a3HAYECHHSIM
cTarTi (JaCTHHM CTaTTl) 3aKOHY YKpaiHH IMpO KpMMIHAIBHY BIANOBIAAIBHICTE;, 6) Ipi3BHIIE, 1M 4,
no-0aThbKOBI Ta Iocaga CiIyk00B0i 0coOH, siKa BHECIA BIJIOMOCTI JI0 PEECTPY, @ TAKOX CJIIIYOrO,
IIPOKYpOpa, AKHK BHIC BIAOMOCTI JO peeCcTpy Ta/abo po3modaB JOCYIOBE PO3CIIAyBaHHS, 7) 1HIII
o0cTaBHUHH, niepeidadeHi MOJI0KEHHIM Ipo CIMHUN peecTp AOCYAOBUX PO3CIiayBaHb. Y €IHHOMY
peecTpl JOCYOOBHX pO3CIIAyBaHb aBTOMATHYHO (IKCYeThCS Oara BHECeHHsA 1H(opMalii Ta
IIPUCBOIOETHCA HOMEpP KpHMiHaIbHOrO nmpoBamkeHHs (4.5 ¢1.214 KIIK VYkpaiau). KpuMminaasawmii
IpolleCyalbHAM 3aKOH HE nepeabdadae CygOBOrO KOHTPOIIO 3a BEACHHAM COUHOIO PEECTPY
IOCYAOBHX PO3CII1AyBaHb.

TakuM dYHHOM, ICHYIOYMH Ha JAHWW dYac I[OPSAOK 1HIIIIOBAaHHS KpHUMIHAJIBHOL
BiZmoBiganbHOCTI cyaml 3a crarreio 375 KK Vkpaiau ma€e MOXIHMBICTD CIIAYOMY OYyAb-SKOTO
OpraHy JIOCYJOBOI'O PO3CJiIyBaHHS Ta NPOKYpPOPY PIBHS BiJl paliOHYy y MICTI, PEBI3yBaTH CYIOBE
pillIEHHS, TOCHJIAI0YMCh, 3a3BHYai, HA CaMOCTIiHE, TOOTO, OJHOOCOOOBE BUSIBIIEHHS OOCTaBHH, IIIO
MOXXYTh CBIJJYMATH IPO BYMHEHHS KPUMIHAJIBHOIO IMPABONOPYIIECHHS, 3 IIOJAJIBIIAM BHECEHHSM [0
€IMHOI0 PEECTPY AOCYAOBHX PO3CIIAyBaHb BIACHOI OIIHKH PIMIEHHS CYAl SSK HEIPABOCYIHOTO.

KpuMiHabHHANM NpoLECYaIbHANM 3aKOH HE BAMAarae Bl CII140r0, IPOKYypOpa, IpA BUKOHAHHI
uMor 1.l 4.5 ctr.214 KIIK Vkpainum HaBeJeHHS apryMeHTIB Ha KODHCTh BIJIMEXYBaHHSA
KpHMIHAJIBHOTO IpaBomopymeHHs, nepeabadenoro cr. 375 KK VYkpaiHu Big DUCHMILTIHAPHOIO
IPOCTYNKY cyaai abo 3BUYaifHO1 CyI0BOI ITIOMUJIKH.

[Tpu BuKoHaHHI BUMOT 1.4 4.5 cT.214 KIIK Vkpainu momo BHECEHHS 10 €IHHOTO PEECTpy
JIOCYJIOBHX PO3CJIilyBaHb KOPOTKOrO BHKJIAQy OOCTaBHH, IO MOXYTh CBIAYHATH IPO BYMHECHHS
KpHMIHAJIBHOTO IMpaBomopymeHHs, nepeadadenoro cr. 375 KK VYkpainu, cmaumii, mpoKypop He
MalOTh 00OB’A3KY Y3roJKyBaTH BJIACHY OIIIHKY CYJOBOIO PIMICHHS 13 OyAb-KHM OpPraHoOM CYIOBOIi
BJIQJIH.

IIpu BukoOHaHHI BuUMoOr 1.5 4.5 cr.214 KIIK VYkpainm moao nDomepeaHsoi IIpaBOBO1
kBamidikalii KpEMIHAIBHOIO IpaBomopymeHHs, nepeadadenoro cr. 375 KK VYkpainu, cmpumi,
IIPOKYpPOP HE MaroTh 000B’ 3Ky OTpPHUMATH Oy Ib-AKHM BHUCHOBOK 11 (00 (0
IPaBOCYAHOCTI/HEIPABOCY AHOCTI CyAOBOI0 PIIICHHS Y OyIb-IKOr0 OpraHy CyI0BO1 BIaJu.

3BaXYIOYM Ha T€, MO0 KpUMIHAJIbHE mpaBomopylueHHs, nepeadbadene cr. 375 KK Ykpainu
noTpedye 3MIMCHEHHS OOCYAOBOTO PO3CIiAyBaHHSA BIJHOCHO CHENIANBHOIO Cy0’e€kTa — Cyanl
Koncturymiitaoro Cyny Ykpaiau, npogeciiHOro cyajal, HapOAHOIO 3acliarelis, MPHCSHKHOIO Ta
TaKoOro OCOOJHMBOIO HIPEIMETY K CYJOBE pIMIEHHS, TO HABEIACHUM BUIIE MOPSAOK 1HIIIFOBAHHS Ta
M0YaTKy KPUMIHAJIBHOTO IMPOBAKEHHS BIITHOCHO CYA1 100 BUHECEHOIO HUM CYIOBOI'0O PIIICHHS
Ta MOJAJBIIE JIOCYAOBE PO3CIIAYBaHHS TAKOIr0 KPHMIHAJIBHOI'O MPABOIIOPYIICHHS BOYEBHIL HE
BiMOBiNAIOTh rapaHTiaM crareii 124, 126, 127, 129 KoHcturymil YKpalHH Ta HaBEJE€HHMM Ha
I0YaTKy JAHOTO 3BEPHECHHS KPUTEPISAM HE3aJIEeKHOCTI CYI0BO1 BIIAJIH.
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3 oAy Ha BCTaHOBICHY KpPUMIHAJIBHUM MPOLECYaJIbHAM 3aKOHOM HEMOXJIMBICTH

1HIIIIOBaHHS 0Cc00010 cy,uonoro KOHTPOJIIO 3a 06rpyHTOBaH10TIo BHECEHHS JaHUX N0 €IWHOro

PeeCTpy  A0CYAOBHX po3CiiayBaHb, a OTXe, 1 IIJACTaBHICTIO PO3I0YaTOro  10CyZ0BOTO

pO3CIiIyBaHHS KPUMIHAIBHOTO MPOBAKEHHS T4 HEBU3HAYEHICTh TEPMIHOJIOTI] JUCIO3HI] CT. 375

KK Vkpaiau, I1CHye peanbHa 3arpo3a CBaBUIBHOMY TIYMay€HHIO OpPraHOM JIOCYJOBOIO
pPO3CIIiIyBaHHA CYJOBUX PILICHD SIK 3aB1JIOMO HEMPABOCY/IHHUX.

YKa3aHe Ha JaHWW 4YaCc MPAKTUYHO BHKOPUCTOBYETHCS IPOKYpPaTypor YKpaiHH, IpO IO
CBI4YaTh TaKl BUIAJKH, IO MAIOTh MICIe Ha BCii TepuTopii YKpaind. [Ipu oMy, Jesxi pileHHS
CY[JIB, B SKHX IOPYIICHI KpHMIHAIBHI IpoBakeHHsA 3a cT. 375 KK VYkpaiHu, He moBs3aHi 3
PO3TJISA0M CIIpaB, IIOBA3AHUX 3 YYaCHHKaMH CBpoMaigaHy Ta ABTOMaiIaHy.

[loganpimuii IOPSOOK 3O1IMCHEHHS IIOBIJIOMIIEHHS NP0 INAO3PY Y BYHMHEHHI TaKOro
KpUMIHAQJIBHOIO IIPaBOIOPYIIECHHS, SK IIOCTAHOBJIEHHS 3aBIJIOMO HENPAaBOCYIHOI'O CYIOBOIO
pumenHs, cyaml KoncturymiiHoro Cymy VYkpaiau, npodeciiHOMY Cyai, HOPHCSKHOMY Ta
HapoJHOMY 3aciaaremo I enepansHEM MpoKypopoM Ykpaiau abo #oro 3actymaukoM (cT.481 KIIK
YkpaiHu) He YTBOPIOE XOJHUX I'apaHTIH, HEe IIOHOBIIOE KOHCTUTYIIHHUX rapaHTii He3aJIeXKHOCTI 1
HEJOTOPKAHOCT1 CYJJl, OCKUIBKH 1 Ha Mid CcTajli KpUMIHAITLHOTO MPOBA/DKEHHS KpHMiHaTi3allis
IIOBEIIHKH CYI[1 1 BUBHAYECHHS CYJOBOrO PIIIEHHS SK 3aBiJIOMO HEMPABOCYIHOI'O € KOMIIETEHIIIEIO
JIMIIIe CTOPOHY OOBHHYBaY€HHs. 3MIHA PIBHS MPOKYpOpa HE BIUIMBAE HA 3MICT: CYIJas MOXe OyTH
NiJJaHHK KPUMIHAJIBHOMY IIEPECIIIYBAaHHIO 3a BUHECEHE HUM DIIICHHS 3a €QUHOI 1 JOCTATHHOI
YMOBH — OJTHOOCOOOBOI OIIIHKHA MPOKYPOPOM PIIIEHHS CY/JII SK HEMPaBOCYIHOI0 (0COOIMBO KOJIH
CyZOB€ PIIICHHS CKACOBAHO BHIIECTOSAIIOIO CYJOBOIO 1HCTAHIIIEIO).

Otxe, icHyto4a y KpuMiHaTbHOMY IpoIleCyalbHOMY KOAEKCl YKpaiHH Ipolieaypa BHECEHHS
1o €aUHOro peecTpy OOCYAOBHX PO3CIIAyBaHb BIJJOMOCTEH MpPO MOCTAHOBJIECHHS CyAIEI0 (CyIOoM)
3aBiJIOMO HEMPaBOCYIHOIO BHPOKY, pIIIEHHS, yXBajld ab0 MIOCTAaHOBH, HpoIeAypa II0YaTKy
PO3CIIyBaHHS KPUMIHAJIBHOIO MIPaBONOPYIIEHHS BIIHOCHO CYZAZl Ta MOBIAOMIICHHS IIPO M1NO3pY
CyLIl HE BiJIOBIIAIOTh KOHCTHUTYILIMHHUM TapaHTISIM HE3aIECKHOCTI 1 HEJOTOPKAHHOCT1 CyAIB Ta
BcraHoBiIeHOMY Crarrero 6 KoHcTuTymil YKpaiHu MPUHITAITY PO3MOALUTY JIep>KaBHOI BIIaIH.

TakuM 4YHHOM, Ta 3 ypaxXyBaHHSM OCTaHHIX IOMIIH, IO IIOB’S3aH1 3 OTOJIOIICHHSIM I1I03pH
cynnsaMm Iledepcekoro cyny M. Kuepa, cynasm micueBux cyAiB KuiBCcbkol 00yacTi, 1HIIAM CyIIsSM
3arajibHO1, aJIMIHICTPaTHBHOI Ta IOCIIOIAPChKOI FIOPUCAMKIIINA, Ta Oe3mocepeHe 1X NPUTATHEHHS J10
KPUMIHAJIBHOI BiJITOBIIATBHOCTI, @ TAK0X HASBHOCTI YHACIEHHUX INpHUKIaniB BHeceHHs a0 €J[P/IP
BIZIOMOCTEHl IIpO BYMHEHHA CYJIIMH 10 BCid YKpaiHl KpPUMIHAIbHUX IIPaBONOPYIIEHb,
nepenbadenux cT. 375 KK Vkpainu, € HaragpHa HEOOXITHICTh Yy 3aXMCTI KOHCTHUTYLIHHUX ITpaB
CYOIiB INOJO HE3aJIEXHOCTI NMpH 3OIHCHEHHI MPaBOCYIs, Ta BHECEHHS BLINOBIIHMX 3MIH [0
3aKOHOJABCTBa YKpaiHH 3 6€3yMOBHHM BHKIIIOYEHHSM CaMOCTIHHOI'O Ta YIIEPEIKEHOIO BHECEHHS
OpraHoM JIOCYJOBOIO CIIiJICTBa, BHECEHHS MPOKYPOPOM, BIAIIOBLIHMX BIJFOMOCTEH BIAHOCHO CY/IIB,
caMe 3a 03HaKaMH KpHMIHAJIBLHOTO NpaBonopymenHs, nepeadadenoro cr. 375 KK Ykpainu.

3 ypaxyBaHHSM aHAJIOTIYHMX MMACTaB [Jii MPUTATHEHHS CYJJIB 3a BHUHECEHHS CYHOBHX
pilleHs B IHIMHAX KpaiHax €BponW, Ha OyMKy CyIAiB BOpHCIUIBCBKOIO MICBKPAaHOHHOIO CyAY
KuiBcbkoi 00macTi, MO3BLI Ha MOPYIICHHS KPHUMIHAIBHOTO IIPOBA/DKEHHS 3a LIE€I0 CTAaTTEIo
KpuMiHaIBHOTO 3aKOHY, TOBHHHA HajaBaTh Buima xBamiikamiiHa KoMmiClsd YKpaiHu, abo 1HIIMK
BUIIUMA NUCIHHUILIIHAPDHHUHI CYIIIBCHKHM OpraH, OLIBIICTh SSKOTO IMIOBHHHI CTAHOBUTHU CY/J1, 1 JIAIIE
IIiCJIs IEPETIIAAy CYIOBOIO PillIEHHS BIAIIOBIIHMMH BHUIIUMH CYJOBHUMH IHCTAHI[ISMH. T1IBKH TOJL
MU MaTUMEMO HE3aJIEXKHICTh Ta IMYHITET BiJl THCKY Ha CYIIB IIJIIXOM OTOJIOIMIEHHS HAM M1J03p Ta
MOpYIIeHHS KpUMIHAJIBHUX NPOBAKEHD 3a 03HaKaMH CT. 375 KK Ykpainu.

3BMYafHO II€ HE IOBHHHO CTOCYBATHCS BCIX IHINHX KPHUMIHAJIBHUX IPOBAKEHb, a JIMIIE
3JIOYMHIB, IIOB’S3aHUX 13 Oe3mocepenHiM 3MiHCHEHHSM MIpPaBOCYIAs CYAICK0, TOOTO PpO3IIsIoM
KOHKPETHO1 CyZ0BO1 CIIPaBH.

KpiMm TOro, cmij 3BepHYTH yBary Ha INTYYHE CTBOPEHHS Ta MAOYPIOBaHHS 3HEBAXKIMBOIO
CTaBJIEHHS I'POMAJsfH YKpalHH A0 CYJOBOI BJIaJM IHIIMMH OpPraHaMy JE€pXaBHOI BIaIU ILIIXOM
BiIMOBIAHAX KOMIIPOMETYIOUHMX OTIOJIOIIEHb, 3a3BHYaii HEMIATBEP/DKCHUX, Ta IO3HIII0 3acOo0IB
mMacoBoi iH(popMarlli, sKka, HE3BaXal0YW Ha HaMaraHHs Cy/IB IEPEKOHAaTH B OOEKTHUBHOCTI Ta
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3aKOHHOCTI PO3MJIS/Y CIIPaB Ta MPO30POCTI CBOEL NisSUTBHOCTI, € BKpail HETAaTHBHOIO 1 3BOJUTECA 0
BHCBIT/IEHHS «OPYOHHX» MOMEHTIB Ta IMEPEKPYIyBaHHS OCTOBipHOI iHGoOpMaii 3 BIANOBIIHUMH
KOMEHaTapsMH.

[TorTpibHO BXHWTH BCiX HEOOXiJHHX 3aXOMIB A 3a0e3MedcHHs TOBark, 3aXUCTy 1 CIPUSHHSA
He3aJIeXXHOCTI Ta HEYNEpEeKEHOCTI CyAaiB. 3 IIEI0 METOO CIIii aJeKBaTHO pearyBaTH Ha
6pyTajJlbHy KpPHUTHKY CYZOBOl BIaaH, B TOMY gypci 1 3a JIOIOMOTIOI0 OpraHiB CyIIIBCHKOTO
CaMOBDS/IyBaHHs. IHINiIOBaHHS NHMTaHb PO INPHUTATHCHHA TaKMX MOCAAOBHX oci0 opraHiB
epKaBHOI BJIaJy Ta IPEJICTAaBHUKIB 3ac001B MacoBoi iHpopMallil 0 BiANOBINATBHOCTI, Y 3BA3KY 3
q¥MM CJILJ IiArOTYBAaTH BiIOBiHI MPOMO3HMIIii 10 3MIHK 3aKOHO/IaBCTBA YkpaiHu.

JloBipa 10 CyHDOBOI Blag¥ B YKpaiHI HEMOXIIHMBA 6e3 MOIEpXKaHHS JIEp)KABOIO IapaHTId
He3aJIe)HOCTI Ta HEYIIEPEKEHOCTI Cy IIIB.

3okpeMa, 3rigHo Pimenns Koncturynidisoro Cymy Vkpairu Big 1 rpyaas 2004 poky Ne 19-
pn/2004 (cmpaBa mpo HE3IEKHICTh CYIIIB SK CKIaJOBY IXHBOIO CTaTyCy), MOJIOXEHHS JaCTHHHM
mepmoi crarti 126 Konctutymii YKpaiHH MOAO He3aJIeKHOCTI 1 HEIOTOPKAHHOCTI CYIJIB, SKI
rapaHTyioThCss KOHCTHTYII€EIO 1 3aKOHAMH VkpaiHy, y B3a€MO3B'A3Ky 3 1HIIAMH IIOJIOXKEHHAMHU
po3aizy VIII OcHoBHOro 3aKkoHYy YKpaiHH CITi/l pO3YMiTH, 30KpeMa, TaK, [0 HE3aJIeXKHICTh CYJ/IIB €
HEBiI'€EMHOIO CKJIAZIOBOKO IXHBOIrO CTarycy. BoHa € KOHCTUTYI[IHHUM IPHHIUIIOM oprasisaiii Ta
() YHKI[IOHYBaHHS CY/IiB, 8 TaKOX MPoQecIHHOl NiSUTBHOCTI CYI/B, SIKi IIPH 3A1MCHEHH] IPaBOCY IS
ITiIKOPSIOThCA JaIne 3aKkoHy. HesanexHICTh cyqmiB 3abe3nedyeThcsl HacaMIlepesl 0COOIMBUM
mopsiKoM ix obpaHHs ab0 MpHU3HA4YECHHA HA MOCaly Ta 3BIJIbHEHHS 3 IOcanay; 3a00pOHOI0 OYy/Ib-
JKOro BIUIMBY HA CYIIiB;  3aXHCTOM IX npodeciiiHuX iHTepeciB; OCOONMBHM HOPIIKOM
IPUTATHEHHS CY/ULB 10 IHCUHILUIIHAPHOL BiIMOBIATLHOCTI; 3a0€3MeYeHHIM IePKaBOK 0COOUCTOl
GesmeKkd Cy[IiB Ta IXHIX CIMEH; TrapaHTyBaHHIM dbiHaHCyBaHHS Ta HAJIEXHHX YMOB JULA
GYHKI[IOHyBaHHS CY[iB i JisUIBHOCTI CYAmiB, iX MPABOBOTO i COMIATBHOTO 3aXMCTY, 3a00pOHOIO
CYIISM HAJIEXKATH IO MOMITHIHAX mapTii Ta mpocIuIoK, OpaTd  y4acTh y OyIb-SIKii TTOTITHYHIA
MiSTBHOCTI, MaTH NPEICTABHUIBKHA MaHJaT, 3auMaThcs 3a CYMICHHIITBOM II€BHMMH BHIaMH
NMiSIBHOCTI, IPATATHEHHSIM IO IOPHIAYIHO] BiIIIOBiIATBHOCTI BUHHHX 0Ci0 32 HEmoBary 70 CyZiB 1
CyZy; CYIJiBCBKHM CaMOBPS1yBaHHIM (mignysKT 1.1. pe30IIOTHBHOI YaCTHHH PimeHHs).

He nomycKaeThCs 3HMKEHHS PiBHS IapaHTIH He3aJIeKHOCTI 1 HeJOTOPKAHHOCTI Cy[IiB B pasi
NPUMHATTS HOBHX 3aKOHIB 200 BHECCHHS aMiH 10O YMHHHX 3aKoHiB (a03. 2 miamyHKT 1.3.
PE30JIIOTHBHOI YaCTHHH PilIeHH).

V mpoMy 3B’s3Ky, IpocHMO Bac 0OroBopHTH JaHE 3BEPHCHHA Ha 360pax Cy/IiB BiAIOBLIHHX
Cy[iB Ta BHCIOBHTH CBOI IIPOIO3UIlii 3 MPHUBOIY MOCHICHHA HEe3aJIEXKHOCT]1 CY/A1B Ta BHECECHHS
BiIIOBiIHKUX 3MiH JI0 3aKOHOZAaBCTBA Y KpalHH.

TekcT DaHOrO 3BEPHEHHS 3aTBEP/DKCHO HA 36dpax cyaaiB BopHCALIBCEKOTO MICBKPaHOHHOTO
cyny Kuiscskoi o6macti 03.04.2015 poky.

JlopaToK: IMPOTOKOI 300piB CyAAIB Ha 1/ apK.

3 nosazoro

3acTynmHHK roJIOBH /
BopHCILILCHKOro MICbKPaHOHHOI'0 CyXy

KniBcbKoi 00JacTi / €.0. bopeus



